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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
)
V.
)
BO WILLIAM VANDENBERG,
)
)
Defendant-Appellant.
)
_ _ _ _ _ _ _ _ _ _)

NO. 47154-2019
TWIN FALLS COUNTY
NO. CR42-18-2195
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Bo W. Vandenberg pied guilty to possession of a controlled substance and
possession of paraphernalia, the district court sentenced him to five years, with three years fixed.
Mindful of his appeal waiver, Mr. Vandenberg argues that the district court abused its discretion
by imposing an excessive sentence.

Statement of Facts and Course of Proceedings
In February 2018, the State filed a Criminal Complaint alleging Mr. Vandenberg
committed the crimes of possession of a controlled substance, concealment of evidence, and
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possession of drug paraphernalia. (R., pp.12-13, 24-26 (amended complaint).) After a
preliminary hearing, the magistrate found probable cause for the offenses and bound
Mr. Vandenberg over to district court. (R., pp.37-39.) The State filed an Information charging
Mr. Vandenberg with those three offenses. (R., pp.41--43.) Later, the State added the persistent
violator sentencing enhancement. (R., pp.76-81, 83-86.)
In March 2019, the district court held an entry of plea hearing. (R., p.92.) Pursuant to plea
agreement, Mr. Vandenberg pled guilty to possession of a controlled substance and possession of
drug paraphernalia. (Tr. Vol. I, 1 p.10, L.3-p.11, L.22; R., p.103.) The State agreed to recommend
a sentence of seven years, with three years fixed, and a period of retained jurisdiction. (Tr. Vol. I,
p.7, L.25-p.8, L.5; R., p.103.) The State also agreed to move for dismissal of the concealment of
evidence charge and the sentencing enhancement. (R., p.103; see also R., p.106 (order of
dismissal).) As part of the agreement, Mr. Vandenberg waived the right to appeal any issue in the
case, except he could appeal his sentence if district court exceeded the State's fixed time or
retained jurisdiction recommendations. (R., p.103.)
At sentencing, in May 2019, the State made a recommendation consistent with the plea
agreement. (Tr. Vol. II, p.11, L.15-p.12, L.2.) Mr. Vandenberg requested that the district court
decline to retain jurisdiction and impose a shorter prison sentence of four years, with two years
fixed. (Tr. Vol. II, p.12, Ls.20-24, p.13, Ls.9-11, p.13, Ls.18-22.) The district court sentenced
him to five years, with three years fixed, for possession of a controlled substance. (Tr. Vol. II,
p.15, Ls.14-16; see also R., pp.118-23.) For possession of drug paraphernalia, the district court
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There are four transcripts on appeal, but only two are cited herein. Citations to "Tr. Vol. I"
refers to the transcript of the entry of plea hearing, held on March 1, 2019. Citations to "Tr. Vol.
II" refers to the transcript of the sentencing hearing, held on May 17, 2019.
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sentenced him to ninety days in jail, to be served concurrently. (Tr. Vol. II, p.16, Ls.4-6.) The
district court did not retain jurisdiction. (Tr. Vol. II, p.15, Ls.9-11, p.15, Ls.16-17.)
Mr. Vandenberg timely appealed from the district court's judgment of conviction.
(R., pp.118-23, 131-35.)

ISSUE
Did the district court abuse its discretion when it sentenced Mr. Vandenberg to five years, with
three years fixed, for possession of a controlled substance and possession of drug paraphernalia?

ARGUMENT
The District Court Abused Its Discretion When It Sentenced Mr. Vandenberg To Five Years,
With Three Years Fixed, For Possession Of A Controlled Substance And Possession Of Drug
Paraphernalia
"It is well-established that ' [w ]here a sentence is within statutory limits, an appellant has
the burden of showing a clear abuse of discretion on the part of the court imposing the
sentence."' State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v. Jackson, 130 Idaho 293, 294
(1997) (alteration in original)). Here, Mr. Vandenberg's sentences do not exceed the statutory
maximums. See I.C. §§ 37-2732(c) (seven-year maximum for possession of a controlled
substance), -2734A (one-year maximum for possession of paraphernalia). Accordingly, to show
that sentences imposed were unreasonable, Mr. Vandenberg "must show that the sentence, in
light of the governing criteria, is excessive under any reasonable view of the facts." State v.

Strand, 137 Idaho 457, 460 (2002).
"'Reasonableness' of a sentence implies that a term of confinement should be tailored to
the purpose for which the sentence is imposed." State v. Adamcik, 152 Idaho 445, 483 (2012)
(quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
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In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
the objectives of criminal punishment: (1) protection of society; (2) deterrence of
the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.

Stevens, 146 Idaho at 148. "A sentence is reasonable if it appears necessary to accomplish the
pnmary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution." State v. Delling, 152 Idaho 122, 132 (2011).
Mindful of his appeal waiver, Mr. Vandenberg nonetheless asserts that the district court
abused its discretion by imposing an excessive sentence under any reasonable view of the facts.
Specifically, he contends that the district court should have imposed his requested sentence of
four years, with two years fixed, in light of the mitigating factors in his case.
First,

Mr. Vandenberg accepted responsibility for his actions and

was amenable to treatment. Acceptance of responsibility, remorse, and regret are all factors in
favor of mitigation. State v. Shideler,

103 Idaho 593, 595 (1982). At sentencing,

Mr. Vandenberg's counsel explained that Mr. Vandenberg got "himself in quite a pickle" for
disciplinary issues at the jail, but he was ready to "take advantage of rehabilitative classes"
offered in a prison setting. (Tr. Vol. II, p.13, Ls.1-7; see also Presentence Investigation Report
("PSI"),2 pp.10-11, 26-132 (disciplinary issues).) Mr. Vandenberg believed that extensive
programming to work on anger management would be beneficial. (Tr. Vol. II, p.13, Ls.7-8.)
Mr. Vandenberg's willingness to start intensive programming in prison supported a lesser
sentence.
Second, Mr. Vandenberg's family support and pro-social values also supported a more
lenient sentence. Shideler, 103 Idaho at 594-95 (1982) (family support and good character as
2

Citations to the PSI refer to the 141-page electronic document with the confidential sentencing
materials.
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mitigation); see State v. Ball, 149 Idaho 658, 663-64 (Ct. App. 2010) (district court considered
family and friend support as mitigating circumstance). After his release, Mr. Vandenberg hoped
to go to school and spend time with his family. (PSI, pp.13, 16.) Mr. Vandenberg had a great
relationship with his mother, and she was "very supportive." (PSI, p.11.) He planned to live with
her upon release. (PSI, p.13.) Mr. Vandenberg also had positive relationships with his two
younger siblings. (PSI, p.11.) In his spare time, he enjoyed reading books and wanted to attend
church. (PSI, p.11.) Mr. Vandenberg's family support and positive activities stood in favor of
mitigation.
In light of these mitigating factors, but mindful of the appeal waiver, Mr. Vandenberg
maintains that the district court did not exercise reason and therefore abused its discretion by
imposing an excessive sentence. He submits that proper consideration of the mitigating factors
warranted a lesser sentence of four years, with two years fixed.

CONCLUSION
Mr. Vandenberg respectfully requests that this Court reduce his sentence as it deems
appropriate. In the alternative, he respectfully requests that this Court vacate his judgment of
conviction and remand this case to the district court for a new sentencing hearing.
DATED this 21 st day ofNovember, 2019.

Isl Jenny C. Swinford
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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I HEREBY CERTIFY that on this 21 st day of November, 2019, I caused a true and
correct copy of the foregoing APPELLANT'S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
JCS/eas
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